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INTRODUC T ION

The federal government has an interest in protecting 
consumers from false or misleading food and 
supplement labels. The government may enact 
laws that control what information is included on 
food labels, or prohibit certain statements outright. 
However, the First Amendment of the US Constitution 
limits the government’s ability to legislate speech, 
including label statements. This issue brief explains 
how courts have interpreted the First Amendment in 
the context of food labeling laws. 

For many consumers, food and supplement 
labels are the sole source of information about a 
product. To facilitate consumer knowledge and 
understanding, the federal government requires 
manufacturers and producers to disclose certain 
information on food labels to inform consumers 
about specific characteristics of the product, 
nutritional facts, and contact information.1 Apart 
from these mandatory disclosures, producers can 
include additional voluntary statements related to 
the healthfulness of the food product, the presence 
or absence of certain ingredients, and production 
and growing methods, among other things, so long 
as those statements are not false or misleading and 
operate within the legal framework established for 
commercial free speech under the First Amendment.2 
While the First Amendment traditionally protects 
against government restrictions or compulsions 
of speech, the Supreme Court has determined that 
commercial speech, defined as speech that proposes 
a commercial transaction, is protected to a lesser 

extent.3 Courts in the United States recognize speech 
related to food and dietary supplement product labels 
and advertising as forms of commercial speech.4  

Two prominent Supreme Court cases address how 
and when the government can restrict or compel 
commercial speech: Central Hudson Gas and Electric Corp. 
v. Public Service Commission (Central Hudson)5 and Zauderer 
v. Office of Disciplinary Counsel (Zauderer).6 Generally, 
courts turn to the Central Hudson test when the 
government attempts to restrict commercial speech.7 
With regard to labeling, this tends to come up when 
the government prohibits false and misleading claims 
on food or supplement labels.8 Conversely, when 
the government is trying to compel information 
on a food or supplement label through a disclosure 
such as a disclaimer or a warning, courts typically 
review the required disclosure under the Zauderer 
test.9 Government-compelled speech on food and 
supplement labels is common—examples include 
nutrition facts, ingredient lists, and safe handling 
instructions. This issue brief discusses how the First 
Amendment may prevent the federal government 
from restricting or compelling speech on food and 
dietary supplement labels.   
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RESTRIC T ING COMMERCIAL  SPEECH:  THE CENTRAL HUDSON  T EST

Central Hudson lays out a four-part test for determining 
if, and to what extent, commercial speech is protected 
by the First Amendment.10 It is important to establish 
whether the speech is protected because if it is, 
the First Amendment limits how the government 
may regulate the speech. In short, the four factors 
addressing commercial speech under Central 
Hudson are: 

1.	 Whether the speech is protected at all 

2.	 Whether the government has a substantial 
interest in controlling the speech

3.	 Whether the regulation advances the 
substantial government interest 

4.	 Whether the government’s regulation is 
necessary to serve that substantial interest

First, the court must determine whether the speech 
in question is protected commercial speech.11 
Protected commercial speech must “concern lawful 
activity and not be misleading.”12 If the speech 
is misleading or advocates illegal activity, it is 
not protected by the First Amendment and the 
government may restrict it.13 For example, the Court 
decided that newspaper employment sections that 
separated listings by sex are not protected speech.14 
The Court upheld a law prohibiting newspapers from 
separating employment sections by sex because 
this would promote illegal activity, specifically, 
employment discrimination.15 However, even if the 
commercial speech is honest and legal, it may still be 
regulated to some degree because commercial speech 
is less protected than noncommercial speech.16 After 
establishing that the commercial speech is protected, 
the next step requires the court to determine to what 
extent the government can regulate the speech.

In the second part of the Central Hudson test, the 
government must show it has a substantial interest in 
controlling the speech.17 A “substantial state interest” 
is an actual and pressing reason that justifies state 
action, as opposed to a presumed or hypothetical 
reason.18 There is no specific list of substantial 
state interests, but the Court regularly holds that 
protecting consumers from fraud, deception, and 
coercion are substantial state interests, as well as 
promoting public health, safety, and welfare.19 For 
example, the Court held that the government had a 
substantial interest in protecting public health by 
prohibiting brewers from marketing high alcohol 
percentages in beer advertisements.20 

Third, the court decides whether the regulation 
directly advances the government’s stated substantial 
interest.21 To directly advance an interest, the law 
must provide direct and material support to the 
state’s interest.22 For example, in the Pearson v. 
Shalala case, the court held that FDA violated dietary 
supplement manufacturers’ First Amendment 
commercial speech rights when the agency prohibited 
the manufacturers from making certain health claims 
on their supplements.23 While the court determined 
that FDA had a substantial interest in protecting 
the public health, it did not uphold the agency’s 
argument that prohibiting health claims that were 
unsubstantiated by a certain degree of scientific 
agreement provided a common sense means by which 
to protect public health and safety.24 The court was 
unpersuaded because the prohibition was, at best, 
an indirect means to address potential threats to 
health, rather than a direct material way to advance 
public health.25 While FDA has discretion to suppress 
misleading statements, especially those affecting 
public health, the court held that FDA “must still meet 
its burden of justifying a restriction on speech—here 
the FDA’s conclusory assertion f[ell] far short.”26
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Finally, the scope of the regulation must be necessary 
to serve the government’s interest.27 This means 
that the government must ensure that the law 
does not “burden substantially more speech than 
necessary.”28 However, because commercial speech 
is less protected than other speech, the government 
need not use the least restrictive means.29 Put another 
way, the government must show “a fit between 
the legislature’s ends and the means chosen to 
accomplish those ends, a fit that is not necessarily 
perfect, but reasonable.”30 Returning to the Pearson 
case mentioned above, the court found that FDA’s 
outright prohibition was not a reasonable means 
to achieve the government’s interest in consumer 
protection, especially where a disclaimer included 
on the label would accomplish the stated goal.31 The 
court reasoned that a total prohibition on health 
claims was unreasonably extensive because a 
disclosure (a less restrictive means) would adequately 
address FDA’s concerns.32   

In sum, the courts often rely on the Central Hudson test 
when companies challenge restrictions of commercial 
speech. To succeed in a challenge against a law 
or regulation, the challenger must first establish 
that the commercial speech is truthful and not 
misleading.33 Then, the government has the burden 
of supporting the law. The government must show 
that it has a substantial interest in restricting the 
speech.34 Next, the government must prove that the 
restriction actually and materially advances its stated 
interest.35 Finally, the government must show that the 
scope of the regulation is reasonable in light of the 
government interest; it is not overly extensive, but 
not necessarily the least restrictive means.36 If the 
government cannot satisfy any part of its burden, the 
law is unconstitutional under the First Amendment.

COMPELL ING COMMERCIAL  SPEECH:  THE ZAUDERER  T EST
If the government mandates a disclosure to combat 
misleading commercial speech, the disclosure 
does not violate the First Amendment where the 
“disclosure requirements are reasonably related to 
the government’s interest in preventing deception 
of consumers.”37 For a mandatory disclosure to be 
permissible under the First Amendment, the Zauderer 
test requires it to be reasonably related to a government 
interest and to be purely factual and uncontroversial 
information.38 Further, the government must prove 
that the disclosure is not unjustified or unduly 
burdensome to the speaker.39

In Zauderer, the Supreme Court failed to clearly define 
what constituted “purely factual” or “uncontroversial” 
information, leaving the meaning of these terms 
open to interpretation and litigation. Some have 
argued that “uncontroversial” refers to whether the 
information within the disclosure is undisputed, 
while others believe that “uncontroversial” refers 
to controversy around the required disclosure.40 
For example, in a 2018 Supreme Court case the 
Court appeared to take the latter position that 
“uncontroversial” refers to the subject matter of the 
disclosure, stating that the statement at issue was 
“anything but an uncontroversial topic” as it had to 

do with abortion rights.41 The dissenting 

opinion in the case took the former view of the term. 
The dissent claimed that the factual information in 
the disclosure—that the state had medical resources 
available for pregnant women—was plainly true 
and there could be no controversy as to its truth.42 
However, the Court ultimately decided that Zauderer 
did not apply to the case at hand, leaving the meaning 
of “uncontroversial” unclear.43 The Court noted that 
the Zauderer standard applies only where the required 
disclosure is “purely factual and uncontroversial 
information.”44 For this reason, courts may instead 
apply the Central Hudson test to mandatory disclosures 
where the Zauderer test is found inapplicable.

Because courts have also occasionally elected to 
rely on Central Hudson instead of Zauderer on cases 
regarding compelled speech, there is additional 
confusion about how to evaluate compelled 
disclosures. For example, the Court in International 
Dairy Foods Ass’n v. Amestoy relied on Central Hudson 
in invalidating a Vermont law requiring dairy 
manufacturers to disclose whether the synthetic 
hormone rBST had been used during production.45 
Although not from the Supreme Court, the case is still 
good law and binding on the Second Circuit. This lack 
of clarity may contribute to greater unpredictability 
in food labeling lawsuits.
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FAL SE OR MISLE ADING STATEMENTS ON L ABEL S

As discussed above, label claims can be considered 
commercial speech. However, false or misleading 
claims are not protected by the First Amendment. 
FDA is bound by the First Amendment, and cannot 
exceed those bounds when regulating food labeling. 
At the same time, FDA has the statutory obligation 
to protect the public from harmful food and drugs.46 
FDA has the authority to regulate the content of 
most food labels through the Federal Food, Drug, and 
Cosmetic Act (FFDCA).47 Under the FFDCA, it is illegal 
to “misbrand” food.48 Misbranded food includes food 
with a false or misleading label.49 If FDA finds that 
certain claims are misleading, this may mean the 
food is “misbranded” and in violation of the FFDCA. 
It is important that FDA establish that a claim is 
actually misleading before prohibiting it, otherwise 
FDA may be violating the producer’s First Amendment 
rights. Additionally, as discussed in the Pearson case 
mentioned above, even where the speech may be 
misleading, FDA may have to determine whether 
a curative disclaimer or some other means might 
clarify the language before resorting to an outright 
prohibition.

There are several standards for evaluating whether 
a statement is misleading. The most common is 
the “reasonable consumer standard.” Simply put, 
this standard means that if an ordinary consumer 
acting reasonably would be misled by a label, then 
the label is misleading as a matter of law.50 Courts 
often forgo this standard to decide food labeling 
cases (leaving the question of whether something 
is misleading to the jury), but recently courts have 
begun applying the reasonable consumer standard 
more frequently to dismiss food labeling lawsuits.51 In 
applying this standard, courts have been inconsistent 
when considering what the “reasonable” consumer 
looks like. Standards evaluating which consumers 
should be protected under the law range from the 
“least sophisticated consumer”52 to the diligent 
and informed consumer who “knows the devil is in 
the details.”53

Plant-based products have been a recent target for 
questioning the bounds of “misleading.”54 Plant-based 
products imitating meat or dairy have come under 
fire (primarily from meat and dairy corporations) 
for misleading claims on their labels by including 
terms such as “milk” or “burger” (e.g., “almond milk,” 
“soy cheese”).55 Claiming consumer confusion, some 
states have also passed laws preventing plant-based 
producers from using terms like “burger,” “sausage,” 
and “meat.”56 However, courts have generally held 
against plaintiffs claiming these terms will lead 
customers to believe that they are eating meat or 
dairy, recognizing that a consumer ordering a veggie 
“burger” is unlikely to believe that what they have 
ordered will include meat.57 Food labels are meant 
to provide information to consumers about what a 
product is, and when a plant-based product is meant 
to provide a substitute for a dairy alternative, the use 
of a word such as “milk,” “cheese,” or “burger” can be 
helpful to the consumer.58

Historically, First Amendment challenges to 
government restrictions on what a producer may 
or may not include on a label have been centered 
on health and nutrient content claims.59 Many 
companies insist that the First Amendment allows 
them to make a variety of health claims regarding 
their products, and the courts have largely confirmed 
this assertion.60 Provided that the information 
included on a food or supplement label is not false or 
misleading, food companies are permitted to state 
correlations between certain vitamins in foods and 
their predicted health effects, so long as companies 
also state that the claims have not been reviewed by 
the federal government.61
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CONCLUSION

As new food and supplement options continue to change the landscape of the market and producers convey 
certain attributes of the products to differentiate them, there may be more First Amendment lawsuits between 
manufacturers and the government regarding product labels. Consumers should understand that the First 
Amendment may prevent the government from either requiring or prohibiting certain label claims even where there 
is the potential for the language to be confusing or misleading to some.
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